
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE, (S) JORHAT

G.R.Case No. 1021/14

U/s. 341/385/323/34 of  I.P.C.

STATE

Vs

                            Sri Jan Boruah @ Prakash Boruah and

  Sri Rubul Bora

                                                                              ... Accused persons.

PRESENT: JYOTISMITA SARMA, A.J.S.

Sub-Divisional Judicial Magistrate, Sadar,

Jorhat.

For the Prosecution: Learned A.P.P. Smti. Nandita Gohain

For the Defence: Learned Counsel Sri Prosanta Saikia, Achyut Das

Particulars Explained  on: 23/09/2016

Evidence record on: 20/04/2017, 05/07/2017, 10/10/2017,

        10/11/2017, 26/03/2018

Argument heard on: 11/4/2018, 25/04/2018, 04/05/2018

Judgment delivered on:11/05/2018 

                                                    JUDGMENT

1. This is a case of wrongful restrain, exertion, and hurt against the accused persons Sri

Jan Baruah @ Prakash Baruh and Sri Rubul Bora. The first information regarding the

incident  was  received  form  informant  Debo  Bora  when  he  lodged  an  ejahar  at

Rowriah Out post under Jorhat Police Station about the incident. He stated that the

incident took place on 08.05.2014 at about 8:30 P.M., when he was returning home

after giving invites to people for his marriage. Near his house, he met Jan Baruah

and Rubul Bora whom he knows from before and who then enquire with him how

the marriage arrangements are going on. Thereafter the accused persons demanded

money from him to consume liquor which was refused by the informant. As such the

accused persons began to beat him up in front of his house. The accused persons
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finally left the place of occurrence. 

2. The informant lodged the ejahar on the next day of incident i.e. 09.05.2014. 

3. On the receipt of the ezahar, I/C Rowriah Out Post has forwarded the same to Jorhat

Police Station for registering a case. Accordingly, Jorhat P.S. Case No-707/14 U/s

341/385/323/34 IPC registered and investigation was conducted by the I/O.

4. On the  basis  of  the  ‘ezahar’  police  started  investigation and  after  completion  of

investigation the police found sufficient materials and submitted charge-sheet against

the  accused  persons  Jan  Baruah  @  Prakash  Baruah  and  Rubul  Bora  U/s.

341/385/323/34 of I.P.C. vide Charge-Sheet No. 638/14 dated24.09.2014.

5. On submission of the charge-sheet, cognizance of offence U/s. 341/385/323/34 was

taken against the accused persons and processes were issued against the accused

persons. During trial copy was furnished to the accused persons and both sides were

heard on the point  of  charge. Finding Prima-facie materials  to presume that  the

accused persons have committed  offences punishable  U/s.  341/385/323/34  I.P.C.

particulars under the aforesaid section was explained and then read over  to the

accused persons and they were asked as to whether they plead guilty, to which they

pleaded not guilty and claimed to be tried.

6. In the course of hearing the prosecution examined all prosecution witnesses. The

statement U/s. 313 CrPC of both the accused persons are duly recorded. Moreover,

defence side declined to adduce any evidence. Their case is of total denial.

7.           Heard learned counsel for prosecution and defence.

8. Points for determination:-

A) Whether the accused persons Jan Baruah @ Prakash Baruah and Rubul Bora  on

08.05.2014  at  about  4:30  P.M.  in  furtherance  of  their  common  intention  have

restrained the informant in front of his house and voluntarily beaten up him and

caused him hurt and thereby committed the offence punishable  u/s 341/323/34 of

I.P.C. ?

B) Whether the accused persons Jan Baruah @ Prakash Baruah and Rubul  Bora on

08.05.2014 at  about  4:30 P.M. in furtherance of  their  common intention have in

order to commit extortion from Dadu Bora put him in fear of injury and thereby

caused hurt and thereby committed the offence punishable  u/s 385/34 of I.P.C. ?
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9. Discussion, Decision and Reasons thereof:-

Heard arguments  of  both  sides.  Perused  the  Case  Record.  My  findings  are  as

follows:-

10. PW1 Sri  Dibakar  @ Dadu Bora/informant is the informant and he identified the

accused  persons.  He  deposed  that  on  08.05.2014,  at  about  8.30  P.M.,  he  was

returning from his marriage shopping as after three days he was getting engaged.

The accused persons  restrained him on the road and asked him about his marriage

and also demanded money from him. The informant refused to give money and as

such  the  accused  inflicted  slaps  and  punches  on  him.  Scared,  the  informant

screamed and accused persons fled from the place of occurrence. He also deposed

that his face has also swollen and regarding the incident he lodged the ejahar.
 

11. During cross-examination, he denied the suggestion that he did not state U/S 161

CrPC that  accused persons had restrained him with demand for  money and had

inflicted slaps and punches at him. He also denied the suggestion that in actual he

had  beaten the accused  persons.  He  admitted  that  regarding  the same incident

accused persons have lodged the cae GR 1020/14 against him which has ended in

his acquittal.

12. PW-2 Khud Mai Bora identified the informant and the accused persons and deposed

that  on  11.05.2014,  at  7:30  P.M.,  when  he  was  at  his  house,  his  nephew  –

informant / victim restrained him coming from market and went out of the house

after leaving the articles he purchased . After a while she heard hue and cry and

went  out.  She  saw informant  doing  “  bogora  Bogori”  with  Rubul  Bora  and  Jan

Baruah. She raised hue and cry and both of them fled from the place of occurrence.

Informant pocket was torn and he told her that his money bag is missing. During

cross-examination, she denied the suggestion thatshe did not saw Dadu Bora, Rubul

Bora and Jan Baruah doing  “ bogora bogori”  and that he she had raised hue and

cry  and  accused  Rubul  Bora  had  fled  from place  of  occurrence.  He  denied  the

suggestion that he did not state U/S 161 CrPC that informant's shirt was torn in the

incident. She denied the suggestion that he has not seen anyone taking away the

money from the bag of  Dadu.  She admitted that  she cannot say who assaulted

whom. 

13. PW3 Sri Shiva Bora deposed that informant – victim is my nephew. He knows the

accused persons as they are neighbours. About three- four years ago at about 7:30

PM, when he was at his home he heard hue and cry outside. He went out of him
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house and saw the informant in a scuffle with the accused persons. His nephew

Bhaben Bora also came to the place of occurrence. Seeing us the accused persons

fled from the place of incident. Informant was injured over his mouth and was taken

to JMCH for treatment. On the next day informant lodged an ejahar regarding the

incident.

14. During cross-examination, he deposed that although he saw the injury on informant,

he cannot say how he sustained the injury. Informant told him that the incident took

place  due  to  demand  of  money.  However,  he  has  not  seen  how  the  incident

happened.

15.  PW4  Sri  Bhaben Bora deposed that informant-victim is his brother and accused

persons  are  his  neighbours.  On  08/05/14,  informant  had  held  his  engagement

ceremony. At about 8:30 PM, he went out to give invites and the accused persons

were sitting near a shop. The accused persons demanded money from informant to

consume alcohol  which  the informant  refused.  As  a  result,  the  accused  persons

assaulted the informant with hand and legs. He had gone to visit his uncle when he

saw the incident. He heard informant asking to leave him and went near him and

saw accused  persons  beating  the  informant.  When  he  went  to  rescue,  accused

persons fled from the place of occurrence. He brought the victim back home. On the

next day informant went to Police Station along with another person. He does not

know where he was medically treated for his injuries. He was injured over his mouth

and chest. 

16. During cross-examination, he deposed that he was at his uncle's house at the time of

incident. The place of occurrence is a hundred meters away from uncle's house. He

has  heard  it  from  informant  that  accused  had  demanded  money  from  him  to

consume alcohol and he has not seen it himself. He admitted that he has not seen

how informant sustained the injuries. He denied the suggestion that he has deposed

false statement today for sake of his brother.

17. PW5 Sri Dina Nath Dutta deposed that on 09/05/14, he was posted as Sheristadar

at Rowriah Outpost. On that day Dadu Bora lodged an ejahar at Rowriah Outpost.

Based  on  that  G.D.  entry  no.  135  dtd.  09/05/14  was  made.  I/C  Budhin  Pegu

forwarded the ejahar to Jorhat P.S for registration and accordingly Jorhat P.S. case

no. 707/14 U/S 341/385/323/34 IPC. Exhibit 1(3) is the signature of Inspector Pradip

Bora who endorsed him with the investigation. On 09/05/14 he went to the place of

occurrence, inspected it, prepared sketch map and forwarded the victim Dadu Bora
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for medical examination to JMCH. Exhibit 2 is the sketch map and Exhibit 2(1) is his

signature.  He  examined  the  witnesses  on  10/05/14.  On  20/05/14  the  accused

persons appeared at Police Station and were arrested and released on bail. He also

collected the medical report of the victim. Based on his investigation, I/C Utpal Dutta

submitted charge-sheet against accused Prakash Barua @ Jaan and Rubul Bora U/S

341/385/323/34 IPC. Exhibit 3 is the charge-sheet and Exhibit 3(1) is the signature

of Utpal Dutta known to him.

18. During cross-examination, he deposed that the ejahar was filed in the later half of

the day on 09/05/14 and the incident took place on previous night at about 8:30 PM.

The incident took place in front of the house of informant on the road.  he has

examined four  witnesses who are neighbour to the place of  occurrence. He had

called  them  to  Police  Station  for  interrogation.  There  are  no  houses  of  people

immediately near the place of occurrence but there is house of accused nearby. Case

diary  does  not  mention  the  escort  to  victim  when  he  was  sent  for  medical

examination. Later on stated that Rubul Das was the escort to the victim. He knows

that  accused  Prakash  Barua  has  also  filed  a  case  against  informant  for  assault

regarding the same incident.  He admitted that PW1 did not state U/S 161 Cr.PC

statement that he was inflicted with slaps and punches by the accused persons.  He

also admitted that PW2 did not state U/S 161 Cr.PC statement that he saw accused

and informant doing “bagora bagori”  at place of occurrence. He interrogated the

witnesses at place of occurrence and also at Police Station. He denied the suggestion

that  he has not  investigated properly  as  he interrogated the witnesses at  Police

Station  and  based  on  his  inappropriate  investigation  charge-sheet  has  been

submitted.

19. PW6 Dr. Nayan Jyoti Das deposed that on 09/05/14, at around 10:00 AM, when he

was on duty as a registrar, Department of Surgery, JMCH, Jorhat, he examined Sri

Dadu Bora, aged 32 years male, son of Sri Sandhar Bora, of Soraibahi Bamun Gaon,

Jorhat,  and escorted by home guard Bubul Das, Rowroyah Out Post in connection

with Jorhat P.S. Case No 707/14.  He examined him following alleged history of

physical assault by known person at 8:30 A.M. on 08/05/14.

On examination he found,

1) Soft Tissue Injury over cheek

2)  Soft Tissue Injury over anterior chest wall

No other external injury mark seen. 
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He opined that the injury was inflicted by hand and the injury was 24 hours old. The injury

was simple in nature clinical. The patient was disposed from O.P.D. after primary Treatment.

Exhibit 4 is the injury report and Exhibit 4(1) is his signature.

20. During cross-examination he deposed that the History of physical assault reported in

his report is as per the statement of victim. The injuries of the victim may also be

caused if one falls.

21. The prosecution allegation against the accused Prakash Bora and Rubul bora is of

wrongful restrain of Dadu Bora @ Dibakar Bora followed by extortion and causing of

hurt with the common intention to extort money. 

22. During  evidence  Dadu  Bora  @ Dibakar  has  deposed  the  incident  took  place  on

08.05.2014 at about 8:30 P.M. and he was returning home from the market. He has

deposed further that accused persons demanded money from him after restraining

him from proceeding and when he refused he was beaten with slaps and punches. It

is interesting to note that PW-1 did not state U/s 161 CrPC of being slapped and

punched by the accused persons in his previous statement made before the police.

23. The remaining witnesses PW-2, PW-3 and PW-4 deposed to have seen the accused

persons beating the informant. But all these witnesses are related to the victim and

happen to be his relatives. PW-2 Khud Mai Bora is the uncle of the victim. However,

in his evidence he contradicted PW-1 – victim on the fact that victim was intercepted

on the road and beating. PW-2 has categorically stated in his evidence that informant

have returned home and after leaving the purchased articles at home he has gone

out from the house. PW-1 is silent about returning home to keep the articles before

the incident. Also PW-2 has introduced new allegations of informant losing his money

bag in the incident and his cloth being torn in the incident. He is found to have

introduced the fact that there was a scuffle between the parties. Further, PW-1 also

did not mention about the losing his moneybag or his shirt being torn in the incident.

24. PW-3 is another uncle of the informant and he also deposed that he saw the incident

and when he went to the place of occurrence the accused persons had fled. Pw3

however, during his  cross-examination declined any knowledge about  how victim

Dadu  Bora  must  have  sustained  the  injuries.  He  also  deposed  in  his  cross-
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examination that he has not seen the incident. It is therefore noted, that PW-3 in his

examination  in  chief  stated  that  he  saw  the  incident  but  when  he  was  cross-

examined, he stated that he did not see the incident. His examination in chief is

therefore found to be inconsistent with his cross-examination. It is doubtful if he was

present at the place of occurrence at the time of incident.

25. PW-4 is the brother of the victim and an important witness. He however, contradicted

PW-1 on the fact that informant had his engagement on the day of incident only and

not  three  days  after  the  incident  as  deposed  by  him  in  his  evidence.  He  also

contradicted PW-1 on the fact that PW-1 was returning from market after shopping.

PW-4 has categorically deposed that the engagement ceremony was on 08.05.2014

and  informant  was  returning  after  sending  out  invitations.  PW-4  has  introduced

about the demand of money by accused persons in order to consume alcohol which

is unheard of from any witnesses except from ejahar. PW-4 deposed that he saw the

incident and on the next day informant had lodged the ejahar. However, during his

cross-examination he admitted that he did not see the accused persons demanding

money form informant to consume alcohol and also denied see the demand being

made. He admitted to have not seen how informant sustained the injuries.

26. It is therefore found that PW-4 like PW-3 also did not see the incident and deposed

inconsistent statement in their examination in chief and cross-examination.

27. These two witnesses are found to be inconsistent in their evidences and cannot be

trusted.

28. The medical evidence does not support the mouth injury allegation of informant as

deposed by informant and other witnesses.

29. In such a scenario none of the witnesses examined by prosecution are found to be

deposing credible evidence capable of being relied upon. Where the witnesses are

found to have an interest  and have defects in their  evidence which makes their

evidence less reliable and requires corroborative by cogent evidence to be trusted,

the same cannot be based and allowed to prove the allegation beyond all reasonable

doubt. 

30. The informant is found to have contradicted in his evidence by PW-2 and PW-4. 

31. In such a scenario the sole reliance cannot be based on the evidence of the victim –

informant to prove the allegation of the prosecution.
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32. The accused persons are found therefore not guilty of the offences and acquitted of

the case. 

33. The allegations U/s 341/385/323/34 IPC is found to be not proved.

ORDER

34. Hence, considering the above discussions, the accused persons are found not guilty 

of the alleged offences and are accordingly acquitted and set at liberty forthwith.

35. The  bail-bonds executed in favour of the accused persons are extended for a further

period of Six months from this date.

36. Pronounced by me in this open Court, this 11th day of May, 2018 and given under my

hand and seal of this Court.

       

            Jyotismita  Sarma
                                                         Sub-Divisional Judicial Magistrate (S)
                                                                                           Jorhat

 

      APPENDIX
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PROSECUTION EXHIBITS 

  EXIHIBIT 1 – EZAHAR
  EXIHIBIT 2 – SKETCH MAP

                                      EXHIBIT 3- CHARGE SHEET
  EXIHIBIT 4 – MEDICAL REPORT

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESS

  PW1 Sri Dibakar @ Dadu Bora
  PW-2 Khud Mai Bora
  PW3 Sri Shiva Bora
  PW4  Sri Bhaben Bora

        PW5 Sri Dina Nath Dutta
  PW6 Dr. Nayan Jyoti Das

           
            

                                         

            DEFENCE WITNESSES

NONE

Assam Schedule VIII, Form No. 127
High Court Criminal Form No.(M) 106

ORDER- SHEET FOR MAGISTRATE'S RECORDS
DISTRICTS

IN THE COURT   OF JYOTISMITA SARMA, S.D.J.M. (S), Jorhat
Jorhat P.S. Case No 707/14
GR Case No. 1021/14

Versus
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Sl.
No.

Date Order Signature

11.05.2018 Accused persons Jan Baruah @ Prakash Baruah and Rubul 

Bora are present.

Today is fixed for judgment.

The  judgment  is  prepared  and  pronounced  in  open

court.

The same is prepared in separate sheets and appended

to C.R.

The accused persons are found not guilty of the offence

U/S  341/385/323/34 IPC and are acquitted of the case

and set at liberty forthwith.

Their bail bonds are extended for a further period of six

months from today.

The case is disposed of.            

NOTE: This for should be written up in English whenever possible (Sec.Vol.I, Chapter-III, Rule 22).
AG P-VIII-F-No.-127-30/15 
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